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it is only collaterally. Moreover, although it is cen-
sured, it is not abolished ; its moral force may be
diminished, but its cogency is by no means suspended,
and its final destruction can only be accomplished by'
the reiterated attacks of judicial functionaries. It
readily will be understood that by connecting the
censorship of the laws with the private interests of
members of the community, and by intimately
uniting the prosecution of the law with the prosecu-
tion of an individual, legislation is protected from
wanton assailants, and from the daily aggressions of
party-spirit. The errors of the legislator are exposed
whenever their evil consequences are most felt, and it
is always a positive and appreciable fact which serves
as the basis of a prosecution.
I am inclined to believe this practice of the Ameri-
can courts to be at once the most favourable to
liberty as well as to public order. If the judge could
only attack the legislator openly and directly, he
would sometimes be afraid to oppose any resistance"1
to his will; and at other moments party-spirit might
encourage him to brave it at every turn. The laws
would consequently be attacked when the power from
which they emanate is weak, and obeyed when it is
strong. That is to say, when it would be useful to
respect them they would be contested, and when it
would be easy to convert them into an instrument of
oppression they would be respected. But the Ameri-
can judge is brought into the political arena inde-
pendently of his own will. He only judges the law
because he is obliged to judge a case. The political
question which he is called upon to resolve is con-
nected with the interest of the suitors, and he cannot
refuse to decide it without abdicating the duties of
his post. He performs his functions as a citizen by
fulfilling the precise duties which belong to his